CHAPTER 2.
THE JUDICIAL FUNCTION.
THE courts are the Queen's courts; "all jurisdictions of courts are The Queen
either indirectly or immediately derived from the Crown. Their pro- ** Ju
ceedings are generally in the King's name; they pass under his seal,
and are executed by his office,'* but it is "impossible as well as
improper that the King personally should carry into execution this
great and extensive trust," l and further, as has been seen,2 the
British understanding of the separation of powers demands that
the Judiciary should be independent of the Executive. It is enacted
that the royal command shall not disturb or delay common justice,
and that, although such commands are given, the judges are not
therefore to cease to do right in any point.3 Jurors must be duly
empanelled and returned; excessive bail must not be imposed nor
cruel and unusual punishments inflicted.4 The early Kings de-
livered justice in their own courts. The delegation of this duty to
judges was an early and inevitable result of the growth of the
business of government and the development of a system of law
requiring specialised knowledge. In, 1607 James I. claimed the right
to determine judicially a dispute between the common law courts and
the ecclesiastical courts. That the right of the King to administer
justice himself no longer existed was decided by all the judges headed
by Coke: Prohibitions del Roy (1607), 12 Co. Rep. 63; K. & L. 76:
"The King in his own person cannot adjudge any case, either
criminal, or treason, felony, etc., or betwixt party and party, concern-
ing his inheritance, chattels or goods, etc., but this ought to be de-
termined and adjudged in some court of justice according to the law
and custom of England. God had endowed His Majesty with ex-
cellent science and great endowments of nature, but His Majesty
was not learned in the laws of his realm of England, and causes which
concern the life, or inheritance, or goods or fortunes of his subjects,
are not to be decided by natural reason, but by artificial reason and
judgment of law, which law is an art which requires long study and
experience, before that a man can attain to the cognizance of it.
The law is the golden met-wand and measure to try the causes of the
subjects; and which protected His Majesty in safety and peace."
Of this case Dicey wrote: * "Nothing can be more pedantic, nothing
more artificial, nothing more unhistorical, than the reasoning by
1  1 Blackstone, Commentaries, Book L, Chap. VII.
2  Part II., Chap. 1.
3  Statute of Northampton, 1328.                      4 BUI of Rights, 1689.
5 Law of the Constitution, 9th ed., p. 18.